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   [redacted] 

   FOI Unit 

   16 May 2018 

Colin McAllister  

    

FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 

INTERVENTION BY THE SCOTTISH INFORMATION COMMISSIONER INTO SCOTTISH 
GOVERNMENT FOI PRACTICE 

INFORMATION ABOUT INDIVIDUAL CASES 

Introduction 

1. As you are aware, as part of his interview with you, the Scottish Information 
Commissioner wishes to discuss four specific FOI cases. 

2. This minute provides an assessment of the matters that the Commissioner may wish to 
discuss, based on the information contained in the case file and the FOI tracker. 

3. For each case, the special advisers’ private office will provide copies of the advice that 
went to you on publication, the responses from your office, and the correspondence that was 
issued to the requester. 

4. The Commissioner has not indicated to us the specific matters that he wishes to discuss. 
What follows is our assessment, based on the case file and the FOI tracker. 

FOI/15/02007 

Details of the case 

Name of requester [redacted], Labour researcher 

Date of request 26 November 2015 

Directorate Financial Strategy 

Lead official [redacted] 

Stage concluded Decision issued by Commissioner 

 
Timeline 

Date Event 

26 November 2015 Request received 

 Request for information about attendees, agenda, minutes and 
briefing re meetings between Alex Salmond and [redacted] on 27 
July and 21 October 2013, and 6 March 2014. 

 [Request received together with 02008 (asking similar questions 
about meetings between [redacted] and Nicola Sturgeon) and 
02009 (asking similar questions about meetings between [redacted] 
and John Swinney). All three requests responded to in a collated 
response.] 

23 December 2015 Case handler issued holding response to requester advising that it 
would not be possible to respond within the deadline. No reason 
given. 

29 December 2015 20 day deadline for responding to the request 
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19 January 2016 Case handler sent draft response to Cabinet Secretary for 
Infrastructure, Investment and Cities (Mr Brown) 

19 January 2016 Mr Brown’s office advised that the response would have to be 
cleared instead by the First Minister and DFM and seen by special 
advisers. 

20 January 2016 Case handler sent draft response to FM, DFM and special advisers. 

?22 January 2016 PS/Special advisers informed case handler that the draft response 
was not yet ready to be considered by special advisers and set out 
detailed commentary on what was required before resubmission. 

22 January 2016 Case handler sought advice from FOI Unit on PS/Special advisers’ 
comments. 

26 January 2016 FOI Unit provided detailed comments to case handler on revising the 
draft response. 

28 January 2016 Requester sought update and case handler issued second holding 
response. No reason given. 

5 February 2016 Case handler sent revised draft response to special advisers for 
comment. 

8 February 2016 PS/Special advisers reverted to case handler with further comments 
on changes required before submitting to special advisers. 

8 February 2016 Case handler sought further advice from FOI Unit on PS/Special 
advisers’ comments. 

9 February 2016 FOI Unit responded to case handler, explaining how to notify third 
parties and how to carry out redactions in the format requested by 
PS/Special advisers. 

10 February 2016 Case handler notified [redacted] of intended release of information. 

7 March 2016 Case handler issued third holding response to requester, saying that 
the information was taking longer to gather than expected. 

7 March 2016 Requester responded pointing out inconsistency with January 
holding response which had said a response would be available “in 
the next few days”. Requester asked for a review if an estimated 
timescale for response could not be provided. 

7 March 2016 Case handler advised special adviser (Colin McAllister) and FOI Unit 
of requester’s response and asked for advice on handling. 

7 March 2016 PS/Special advisers undertook to discuss with Colin McAllister. FOI 
Unit advised: 

“It would be good if we could either send a final response out 
quickly or at least give him a date, which is both close and 
achievable, when we will be able to reply.  Otherwise we’re 
going to have to treat his e-mail as a failure-to-respond review 
request, which will give him more reason to criticise the SG.” 

8 March 2016 Case handler sought update from PS/Special advisers, who 
responded: 
 

“I have discussed further with Colin.  It is difficult for Colin to 
give a date until he is aware of:  
• how [redacted] responded to the third party notification 

letter and; 
• your timeframe for notifying the former First Minister.” 

9 March 2016 FOI Unit gave advice to PS/Special advisers on the question of third 
party notification. 

11 March 2016 Case handler reverted to PS/Special advisers asking if the requester 
could be given 24 March as a date by which a response would be 
sent. 
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11 March 2016 PS/Special advisers responded: 
 

“I have discussed with Colin.  Until Colin has seen and cleared 
the amended response I am afraid he thinks it is impossible 
to commit to a date for responding.” 

11 March 2016 Case handler and PS/Special advisers discussed what was needed 
in order to get a further draft to Colin McAllister. 

14 March 2016 FOI Unit provided further comments, dealing with each of the 
outstanding issues, and noted that the case would be discussed at 
a meeting with PS/Special advisers [a standing weekly meeting at 
which a range of cases would be discussed]. 

18 March 2016 Requester sought review of failure to respond 

[18 March 2016 It appears that special advisers indicated they were content with the 
draft, though this is not apparent from the file. See the submission to 
Ministers on 21 March for only identifiable discussion of this.] 

21 March 2016 Case handler asked for reviewer to be identified. 

21 March 2016 Case handler sent draft response to FM and DFM for clearance, 
commenting: 
 

“SPAds, who have had the draft responses for some time and 
who made a number of changes to the format, have now given 
clearance on Friday for the draft answer to be put to Ministers 
for approval today.” 

22 March 2016 DFM’s private office advised that DFM was content with the 
response. 

23 March 2016 FM’s private office clarified the documents being submitted with the 
draft response and sought a formatting change, which was supplied 
later that day. 

4 April 2016 Case handler sought an update, noting that the review deadline was 
10 days away. 

5 April 2016 FM’s private office indicated that the case handler would be updated 
once private office heard back from FM. Private office also copied in 
FOI Unit to address the review of failure to respond point. 

5 April 2016 FOI Unit advised on the correct template for use, noting that this was 
a technical change and should not affect the substance of the draft 
submitted to FM. 

5 April 2016 Case handler put draft onto correct template and circulated to FOI 
Unit and FM’s private office. 

5 April 2016 FOI Unit revised the draft to follow normal practice and indicated that 
otherwise it was fine from an FOI perspective. 

6 April 2016 FM’s private office advised the case handler: 
 

“FM has considered the proposed response and is content to 
clear this. 
 
Grateful if you could work with FM/ DFM Comms and SPADs 
around handling of the release to the requestor.” 

7 April 2016 Response sent to requester 

14 April 2016 Requester appealed to Scottish Information Commissioner 

 Requester complained about the time taken to respond, the lack of 
explanation for the delay, and also about the response that much of 
the information requested was not held. 

13 May 2016 Commissioner notified SG that the appeal had been validated. 
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8 June 2016 Commissioner invited detailed response from SG, to be received by 
23 June. 

13 June 2016 FOI Unit and policy area agreed response to appeal and submitted 
it to Commissioner. 

5 October 2016 Decision issued by Commissioner 

 The Commissioner concluded that the Ministers had been right to 
tell the requester that the information sought was not held. 
 
The Commissioner described the time taken to respond to the 
request as: 
 

“unacceptable and an example of extremely poor practice by 
the Ministers. The Ministers have not provided the 
Commissioner with any reason for this delay, simply stating 
that it was ‘unfortunate’.” 

 

Potential matters for discussion 

 Causes of the delay in responding to the request 

FOI/16/01335 

Details of the case 

Name of requester [redacted], The Guardian 

Date of request 8 September 2016 

Directorate Strategy and Constitution 

Lead official [redacted]/ [redacted] 

Stage concluded Decision issued by Commissioner 

 
Timeline 

Date Event 

8 September 2016 Request received 

 Request for information about the status of the consultation exercise 
carried out by the Scottish government on a written constitution for 
an independent Scotland prior to the September 2014 independence 
referendum. 

26 September 
2016 

Draft response sent to Deputy Director, Constitution and UK 
Relations, for consideration. 

30 September 
2016 

Case handler confirmed that consultation responses were to be 
published before the response was issued. 

6 October 2016 20 day deadline for responding to the request 

6 October 2016 Holding response issued to requester. 

6 October 2016 Requester sought review of failure to respond 

7 October 2016 FOI Unit provided advice to case handler on how to deal with 
reviewing the failure to respond. 

20 October 2016 Case handler sent draft response to special advisers, noting again 
that consultation responses would be published before the response 
was issued. 
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25 October 2016 Liz Lloyd contacted case handler to advise that Colin McAllister 
would consider the draft, and noting a previous request on the same 
topic. She also requested sight of the responses proposed for 
publication. 

25 October 2016 Case handler responded with information about the responses and 
how to access them. 

26 October 2016 FOI Unit provided advice to case handler on draft response to bring 
it into line with the failure to respond review response template. 

2 November 2016 Case handler noted that Colin McAllister was considering the 
proposed consultation responses for publication. 

2 November 2016 FOI Unit advised that the case had been discussed at a meeting with 
special advisers and that it was still under consideration, with a 
response to the case handler unlikely before 7 November. Given the 
deadline, FOI Unit recommended sending the draft for clearance by 
the Cabinet Secretary while noting that special advisers were still 
considering. 

3 November 2016 Deadline for responding to review 

3 November 2016 Holding response sent to requester. 

4 November 2016 Case handler advised that special advisers were broadly content 
and that the draft response should go to Mr Mackay for clearance 
and FM for awareness. 

4 November 2016 Case handler submitted draft response to Mr Mackay for clearance 
and to FM for awareness. 

7 November 2017 Requester appealed to the Scottish Information Commissioner 

14 November 2016 Mr Mackay’s private office advised that he was content with the draft 
response. 

14 November 2016 Liz Lloyd commented: 
 

“I think we’re still waiting FM clearance - can we ensure 
there’s a comms discussion re lines before this issues” 

14 November 2016 PS/FM was asked whether FM had seen the submission as sent for 
awareness, and whether she would be content to clear the draft 
response. 

14 November 2016 Commissioner notified SG that appeal had been validated. The 
appeal related only to the procedural issue of failure to respond. 
Submissions were requested by 28 November 2016. 

16 November 2016 Case handler submitted draft comms handling plan to special 
advisers, noting the appeal that had been received, a related request 
that was now late and proposing to respond on 18 November 
(Friday). 

16 November 2016 Liz Lloyd responded: 
 

“I’m not committing to it going out on Friday at this point.  It’ll 
go out when we’ve had the chance to ensure it’s got a proper 
handling plan. 
 
I can take some time on Friday morning to discuss, but don’t 
have time slot tomorrow afternoon. 
 
I haven’t yet considered the actual responses to the 
consultation - Colin did - so will need the opportunity to do that 
as well” 
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18 November 2016 [16 November emails suggested that a meeting between the case 
handler and special advisers was arranged for 18 November but 
there is no record of this on the file.] 

22 November 2016 Case handler recapped the position and set out the next steps 
depending on whether or not the appeal was responded to on time. 

25 November 2016 Response sent to requester 

30 November 2016 Commissioner notified SG that the requester had withdrawn his 
appeal about failure to respond, and had submitted a substantive 
appeal about matters that he was dissatisfied about in the review 
response. 

23 January 2017 Commissioner invited SG to provide detailed comments in 
response to the substantive appeal by 6 February. 

6 February 2017 FOI Unit submitted detailed comments to Commissioner. 

14 March 2017 Decision issued by Commissioner 

 The Commissioner concluded that the Ministers had been right to 
tell the requester that the information sought was not held. 
 
However, the Commissioner expressed surprise at the apparent lack 
of record keeping in this case. 
 
The Commissioner also noted the failure to respond to the request 
and the review request within the timescales allowed. 

 

Potential matters for discussion 

 Causes of the delays in responding to the request and request for review 

 The changing nature of the clearance process, with additional steps being added 

 The impact of arranging a comms handling strategy on issuing the response 

FOI/17/01547 

Details of the case 

Name of requester [redacted], BBC 

Date of request 3 June 2017 

Directorate Strategy and Constitution 

Lead official [redacted] 

Stage concluded Review (decision overturned) 

 
Timeline 

Date Event 

30 June 2017 Request received 

 Request for information about emails sent and received by 5 named 
special advisers in clearing FOI requests made by journalists to the 
SG between 1 Jan and 30 Jun 2017. 

11 July 2017 Case handler contacted special advisers’ private office observing 
that the request should be treated as if it read “clearing FOI 
responses”, on the basis that if a strict reading were taken then the 
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Commissioner would be severely critical of that approach on appeal. 
Case handler also requested a search for information within scope. 

17 July 2017 Special advisers’ private office responded with two emails found 
within scope. 

18 July 2017 Case handler sent draft response to special advisers for comments. 
Case handler proposed to release redacted versions of the emails 
sent by private office, and to apply the section 25 exemption to two 
previously-supplied emails. 

25 July 2017 Case handler sent revised draft response to Mr Fitzpatrick for 
clearance. Case handler noted that the response explained that the 
information sought was not held because special advisers do not 
clear FOI requests, and that this approach had been agreed with 
Colin McAllister. 

25 July 2017 Mr Fitzpatrick’s private office indicated that he was content to clear 
the draft response. 

27 July 2017 Response sent to requester 

28 July 2017 20 day deadline for responding to the request 

1 August 2017 Requester sought review 

7 August 2017 Reviewer contacted special advisers’ private office setting out her 
view that the approach taken to the request was overly narrow (and 
in effect proposing to reinstate the case handler’s original approach 
as sent to special advisers on 18 July). Also sought confirmation that 
the two emails were everything in scope. 

7 August 2017 PS/Special advisers confirmed that the two emails were all of the 
information within scope. 

10 August 2017 Reviewer sent draft response to special advisers, along the lines set 
out on 7 August, for comment. 

11 August 2017 PS/Special advisers confirmed that Colin McAllister was content for 
the draft response to go for Ministerial clearance and asked for 
clarification about whether a document had been included in error. 

11 August 2017 Reviewer confirmed that the document was within scope and had 
been correctly included. 

14 August 2017 PS/Special advisers told FOI Unit that she would have to consider 
the document further and not to send the submission to the Minister 
meantime. 

17 August 2017 FOI Unit sought update from PS/Special advisers. 

17 August 2017 PS/Special advisers replied that she had but that Liz Lloyd now 
wished to discuss with Colin McAllister. 

17 August 2017 PS/Special Advisers returned an amended draft and advised that, 
subject those changes being made, special advisers were content 
for the draft to go for Ministerial clearance. 

21 August 2017 Reviewer send revised draft to FM and DFM for clearance. 

23 August 2017 DFM’s private office confirmed he was content to clear. 

25 August 2017 FM’s private office confirmed she was content to clear. 

28 August 2017 Response sent to requester 

30 August 2017 Deadline for responding to review 

 

Potential matters for discussion 

 Reasons for narrowing the interpretation of the request in the original response 
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 The clearance process on review, including why different Ministers were involved 
(FM/DFM instead of Mr Fitzpatrick) 

FOI/17/02107 

Details of the case 

Name of requester James McEnaney, freelance journalist 

Date of request 19 September 2017 

Directorate Learning 

Lead official [redacted] 

Stage concluded Review (decision overturned and information released) 

 
Timeline 

Date Event 

19 September 
2017 

Request received 

20 September 
2017 

Case handler consulted [redacted] (University of Glasgow) on the 
release of a paper prepared by  him on behalf of the Scottish 
Teacher Education Committee about Teach First. 

25 September 
2017 

[redacted] confirmed he was happy for the paper to be disclosed. 

26 September 
2017 

Case handler consulted Teach First on release of information [no 
response on file]. 

11 October 2017 Case handler sent draft response to special advisers for comment. 

13 October 2017 Case handler contacted FOI Unit for advice, as Colin McAllister had 
asked for [redacted] paper to be withheld in full under section 
29(1)(a) (formulation or development of SG policy), pointing to an 
ongoing procurement exercise for a new route into teaching. 

16 October 2017 FOI Unit advised that the section 29(1)(a) exemption was not 
applicable as neither the paper nor the reason for withholding related 
to the formulation or development of SG policy. FOI Unit gave advice 
on attempting to apply section 30(c) (substantial prejudice to 
effective conduct of public affairs) while expressing doubt that the 
Commissioner would uphold it. 
 
FOI Unit also pointed out that the exemption could not be applied in 
a blanket fashion, and at least the factual information annexed that 
was already in the public domain would have to be disclosed. 

16 October 2017 Case handler sent draft response to DFM for clearance. 

17 October 2017 Response sent to requester 

17 October 2017 20 day deadline for responding to the request 

17 October 2017 Review sought by requester 

 Reviewer complained about lack of context and failure to answer his 
specific questions, together with the extensive application of section 
30(c) to the document disclosed. 

1 November 2017 Reviewer set out proposed conclusions and sought advice from FOI 
Unit. Reviewer proposed to overturn the decision, provide the 
missing explanations and release the document in full as he was not 
persuaded that section 30(c) applied. 
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1 November 2017 FOI Unit responded that it was in complete agreement and provided 
practical advice about formatting the response and submission to 
special advisers. 

3 November 2017 Reviewer sought FOI Unit’s views on draft response. 

6 November 2017 FOI Unit indicated that it was content with the response and provided 
advice about notifying third parties. 

7 November 2017 Reviewer sent draft response to DFM for clearance. 

13 November 2017 DFM’s private office indicated that he was content for the response 
to be issued. 

14 November 2017 Response sent to requester 

 

Potential matters for discussion 

 Approach taken to applying exemptions. 

Conclusion 

5. You are invited to note the information in this minute. 

 
[redacted] 
FOI Unit 
[redacted] 16 May 2018 
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Copy List:  
For 

Action 
For 

Comments 

For Information 

Portfolio 
Interest 

Constit 
Interest 

General 
Awareness 

      

 

 
DG Education, Communities and Justice  
DG Constitution and External Affairs 
DG Scottish Exchequer   
Fiona Robertson (Director of Learning)  
David Rogers (Director Strategy and Constitution)  
Director of Budget and Sustainability 
Ian Davidson 

[redacted] 
[redacted] 
Liz Lloyd 
Stuart Nicolson 
John Somers 

[redacted] 
[redacted] 
 

 
 

 


