
 

   [redacted] 

   FOI Unit 

   10 May 2018 

Deputy First Minister and Cabinet Secretary for Education and Skills  

    

FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 

INTERVENTION BY THE SCOTTISH INFORMATION COMMISSIONER INTO SCOTTISH 
GOVERNMENT FOI PRACTICE 

INFORMATION ABOUT INDIVIDUAL CASES 

Introduction 

1. To advise you that, as part of his interview with you, the Scottish Information 
Commissioner wishes to discuss a specific FOI case that you were involved in. 

2. To provide our assessment of the matters that the Commissioner may wish to discuss, 
based on the information contained in the case file and the FOI tracker. 

Background 

3. The Commissioner has noted that, unless interviewees have the opportunity to refresh 
their memories, they are unlikely to recall the detail of their involvement in an individual FOI 
case. You are being given advance notice so that you can remind yourself of your involvement 
with the case in question before being interviewed with the Commissioner. 

4. In this minute, we provide: 

(a) details of the case to enable you to identify it 

(b) a brief factual summary of the main events in the handling of the case 

(c) our assessment of the potential matters that the Commissioner may wish to 
discuss with you 

5. We must emphasise that the Commissioner has not indicated to us the matters that he 
wishes to discuss. What follows is our assessment, based on the case file and the FOI tracker. 
Our knowledge of the case is limited to what has been recorded in those places. The 
Commissioner may raise entirely different matters about the case with you. 

6. If the Commissioner wishes to discuss more than one case with you, we have provided 
the information mentioned in paragraph 4 in relation to each case. 

  



 

FOI/16/02132 

Details of the case 

Name of requester James McEnaney 

Date of request 20 December 2016 

Directorate Procurement and Commercial 

Lead official [redacted] 

Stage concluded Appeal (decision notice issued) 

 

Factual summary of main events 

7. Mr McEnaney made a request in December 2016 for the names of each individual or 
organisation to bid for the National Improvement Framework Standardised Assessments 
tender, the bid documents from the chosen supplier, the evaluation of the top three bids and 
the expected final cost of the standardised testing system. 

8. The request was handled by Procurement colleagues, who liaised with colleagues in 
Learning Directorate (as the policy area for whom the tender was conducted). They required 
to consult the chosen supplier, which sought extensive redactions to protect its commercial 
interests. The case handler made focused redactions as a result. A draft response was sent 
to special advisers on 18 January 2017. The response was due to be sent to the requester by 
23 January, but as no response was forthcoming from special advisers a holding response 
was sent on 24 January. 

9. On 30 January, the case handler was advised that special advisers wished to have a 
draft risk register withheld or heavily redacted. Following discussions with FOI Unit, the case 
handler concluded that it could be redacted in part and a revised response was prepared on 
1 February. It then appears that the policy team had further discussions with special advisers 
which resulted in the draft risk register being entirely removed in a further draft response on 3 
February. 

10. It appears that special advisers were ultimately content with the draft response on or 
about 8 February, and the policy team sent you a minute seeking clearance that day. Your 
private office responded that you were content with the response on 15 February. On 16 
February, the policy area circulated the response together with media lines and asked for 
comments by noon on 17 February. It was subsequently issued to the requester at around 
4.45 pm on 17 February. 

11. Mr McEnaney then requested a review on 20 February. He complained about the delay 
in issuing the response, certain matters that had been treated as outwith the scope of the 
response, and the application of exemptions – particularly in relation to the draft risk register. 

12. The reviewer considered that the requester should receive an apology and explanation 
in relation to the delay, and that certain information which had been excluded as outwith scope 
should be released. However, he upheld the application of the exemptions. The reviewer sent 
the draft response to special advisers and on 15 March Colin McAllister advised that he was 
content (subject to a minor point) and that there was no need for Ministerial clearance. The 
response was issued timeously on 20 March. 

13. Mr McEnaney thereafter appealed to the Commissioner on 30 March, substantially on 
the same grounds that he had sought a review. The Commissioner informed us on 12 April 
that the appeal had been validated and set out timescales for responding. Following 



 

engagement with the Commissioner, further information was released to Mr McEnaney on 22 
June and 11 July 2017 (including parts of the draft risk register). The Commissioner then 
issued a decision notice on 26 September 2017. 

14. The Commissioner’s decision notice was critical of our handling of the request, 
highlighting the delay in responding and the interpretation of the scope of the request. In 
particular, the Commissioner criticised the disparity between the original reason given for the 
delay (internal clearance) and the reason given during the appeal (pressures of work, staff 
leave). 

15. However, following the release of information during the appeal process, the 
Commissioner found that we had been entitled to rely on the exemptions applied to the rest of 
the information. 

FOI Unit assessment of potential matters for discussion 

16. [redacted] 

17. [redacted] 

18. [redacted] 

FOI/17/01247 

Details of the case 

Name of requester James McEnaney 

Date of request 2 June 2017 

Directorate Learning 

Lead official [redacted] 

Stage concluded Appeal (withdrawn following further release) 

 

Factual summary of main events 

19. Mr McEnaney made a request in June 2017 for records of meetings and communications 
between the Scottish Government and Teach First. He asked four specific questions. Special 
advisers (Colin McAllister) indicated that they were content on 27 June and the draft response 
was sent to your office for clearance that day. 

  



 

20. Your private office responded as follows on 30 June: 

“DFM is content for this to go but thinks it would be better to see if we could not 
release the material relating to Prince Charles or his PS Mark Leishman. He 
specifically referenced documents 20, 24, 25, 26 as ones he’d prefer were not 
released.” 

21. It appears that documents 20, 24 and 25 were subsequently withheld following 
application of the section 41(a) exemption (communications with Her Majesty, the Royal 
Family or the Royal Household). The response to the request was issued timeously. 

22. Mr McEnaney then complained on 4 July that the response was incomplete as it did not 
address all four of the areas properly. He also complained that documents which had been 
described as “redacted” were instead entirely withheld. These complaints were treated as a 
request for review, on the advice of the FOI Unit. 

23. On review, it became apparent that there had been a number of errors in the handling 
of the initial request. Two documents which were unreadable were provided on 5 July, together 
with an explanation about what had been withheld on 7 July. 

24. The reviewer concluded that the original decision should be confirmed, but with 
substantial modifications. A further 17 documents were released. Many had been entirely 
withheld when requested but were released with redactions instead, following consultation 
with the Royal Household and Teach First. FOI Unit was extensively involved throughout the 
review process. The review decision was issued timeously on 31 July. 

25. In early September, Mr McEnaney appealed to the Commissioner. The Commissioner’s 
initial view was that the remaining exemptions cited could not be upheld (except in relation to 
the personal data of certain individuals). On 30 November, your private office indicated that 
you were content to release the withheld information ,except for one sentence, to Mr 
McEnaney. You asked that this be justified on the basis that the procurement exercise was 
over. Mr McEnaney subsequently withdrew his appeal. 

26. Tavish Scott MSP then submitted two written PQs (S5W-15353 and S5W-15344) in April 
2018, asking about the involvement of you and of special advisers at the initial request stage. 

FOI Unit assessment of potential matters for discussion 

27. [redacted] 

28. [redacted] 

29. [redacted] 

FOI/17/01769 

Details of the case 

Name of requester James McEnaney 

Date of request 26 July 2017 

Directorate Strategy and Constitution 

Lead official [redacted] (has now left SG) 

Stage concluded Appeal (withdrawn following further release) 

 



 

Factual summary of main events 

30. Mr McEnaney made a request on 26 July 2017 for the names and roles of all senior civil 
servants, special advisers, press officers and Ministers involved in answering a number of his 
previous FOI requests. He also asked for confirmation of the role each individual had played 
and whether changes to the responses were made following the intervention of those 
individuals. 

31. The draft response was sent to you and the Minister for Parliamentary Business for 
clearance on 14 August. On 16 August, you indicated you were content. The individuals 
concerned were notified that day. The Minister for Parliamentary Business indicated he was 
content on Monday 21 August but the response was not issued until Thursday 24 August, the 
final day for a timeous response. 

32. On review, Mr McEnaney contended that his third point (whether changes had been 
made) had not been addressed properly. The reviewer accepted that it could have been more 
clearly addressed and applied the exemption under section 30(c) of FOISA (prejudice to 
effective conduct of public affairs). The reviewer indicated that releasing the information was 
not in the public interest as it would inhibit discussions around the drafting of FOI responses 
in future. The review response was issued as soon as possible, three weeks ahead of the final 
date for responding. 

33. Mr McEnaney then appealed to the Commissioner. He complained about the handling 
of his request and the application of the section 30(c) exemption, among other points. The FOI 
Unit concluded that the Commissioner was unconvinced by the application of that exemption 
and the withheld information was released. The appeal was subsequently withdrawn. 

FOI Unit assessment of potential matters for discussion 

34. [redacted] 

35. [redacted] 

Conclusion 

36. You are invited to note the information in this minute. 

 
[redacted] 
FOI Unit 
[redacted] 10 May 2018 
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