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   [redacted] 

   FOI Unit 

   17 May 2018 

Liz Lloyd  

    

FREEDOM OF INFORMATION (SCOTLAND) ACT 2002 

INTERVENTION BY THE SCOTTISH INFORMATION COMMISSIONER INTO SCOTTISH 
GOVERNMENT FOI PRACTICE 

INFORMATION ABOUT INDIVIDUAL CASES 

Introduction 

1. As you are aware, as part of his interview with you, the Scottish Information 
Commissioner wishes to discuss four specific FOI cases. 

2. This minute provides an assessment of the matters that the Commissioner may wish to 
discuss, based on the information contained in the case file and the FOI tracker. 

3. For each case, the special advisers’ private office will provide copies of the advice that 
went to you on publication, the responses from your office, and the correspondence that was 
issued to the requester. 

4. The Commissioner has not indicated to us the specific matters that he wishes to discuss. 
What follows is our assessment, based on the case file and the FOI tracker. 

FOI/17/00179 

Details of the case 

Name of requester [redacted] 

Date of request 12 December 2016 

Directorate Ministerial Private Offices 

Lead official [redacted] 

Stage concluded Request 

 
Timeline 

Note: the eRDM file for this case is empty, so the available information is taken solely from 
the FOI tracker. 

Date Event 

12 December 2016 Request received 

 Request for copy of the letter sent from the First Minister to Hillary 
Clinton after she lost the US election in November. 

13 January 2017 20 day deadline for responding to the request 

31 January 2017 Comment on tracker: “SPADS cleared 31/1”. 

1 March 2017 Response sent to requester 

 
Potential matters for discussion 

 Causes of the delay in responding to the request 
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 Issues with record keeping that make it difficult to understand how this case was 
handled 

FOI/16/01335 

Details of the case 

Name of requester [redacted], The Guardian 

Date of request 8 September 2016 

Directorate Strategy and Constitution 

Lead official [redacted]/ [redacted] 

Stage concluded Decision issued by Commissioner 

 
Timeline 

Date Event 

8 September 2016 Request received 

 Request for information about the status of the consultation exercise 
carried out by the Scottish government on a written constitution for 
an independent Scotland prior to the September 2014 independence 
referendum. 

26 September 
2016 

Draft response sent to Deputy Director, Constitution and UK 
Relations, for consideration. 

30 September 
2016 

Case handler confirmed that consultation responses were to be 
published before the response was issued. 

6 October 2016 20 day deadline for responding to the request 

6 October 2016 Holding response issued to requester. 

6 October 2016 Requester sought review of failure to respond 

7 October 2016 FOI Unit provided advice to case handler on how to deal with 
reviewing the failure to respond. 

20 October 2016 Case handler sent draft response to special advisers, noting again 
that consultation responses would be published before the response 
was issued. 

25 October 2016 Liz Lloyd contacted case handler to advise that Colin McAllister 
would consider the draft, and noting a previous request on the same 
topic. She also requested sight of the responses proposed for 
publication. 

25 October 2016 Case handler responded with information about the responses and 
how to access them. 

26 October 2016 FOI Unit provided advice to case handler on draft response to bring 
it into line with the failure to respond review response template. 

2 November 2016 Case handler noted that Colin McAllister was considering the 
proposed consultation responses for publication. 

2 November 2016 FOI Unit advised that the case had been discussed at a meeting with 
special advisers and that it was still under consideration, with a 
response to the case handler unlikely before 7 November. Given the 
deadline, FOI Unit recommended sending the draft for clearance by 
the Cabinet Secretary while noting that special advisers were still 
considering. 

3 November 2016 Deadline for responding to review 

3 November 2016 Holding response sent to requester. 
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4 November 2016 Case handler advised that special advisers were broadly content 
and that the draft response should go to Mr Mackay for clearance 
and FM for awareness. 

4 November 2016 Case handler submitted draft response to Mr Mackay for clearance 
and to FM for awareness. 

7 November 2017 Requester appealed to the Scottish Information Commissioner 

14 November 2016 Mr Mackay’s private office advised that he was content with the draft 
response. 

14 November 2016 Liz Lloyd commented: 
 

“I think we’re still waiting FM clearance - can we ensure 
there’s a comms discussion re lines before this issues” 

14 November 2016 PS/FM was asked whether FM had seen the submission as sent for 
awareness, and whether she would be content to clear the draft 
response. 

14 November 2016 Commissioner notified SG that appeal had been validated. The 
appeal related only to the procedural issue of failure to respond. 
Submissions were requested by 28 November 2016. 

16 November 2016 Case handler submitted draft comms handling plan to special 
advisers, noting the appeal that had been received, a related request 
that was now late and proposing to respond on 18 November 
(Friday). 

16 November 2016 Liz Lloyd responded: 
 

“I’m not committing to it going out on Friday at this point.  It’ll 
go out when we’ve had the chance to ensure it’s got a proper 
handling plan. 
 
I can take some time on Friday morning to discuss, but don’t 
have time slot tomorrow afternoon. 
 
I haven’t yet considered the actual responses to the 
consultation - Colin did - so will need the opportunity to do that 
as well” 

18 November 2016 [16 November emails suggested that a meeting between the case 
handler and special advisers was arranged for 18 November but 
there is no record of this on the file.] 

22 November 2016 Case handler recapped the position and set out the next steps 
depending on whether or not the appeal was responded to on time. 

25 November 2016 Response sent to requester 

30 November 2016 Commissioner notified SG that the requester had withdrawn his 
appeal about failure to respond, and had submitted a substantive 
appeal about matters that he was dissatisfied about in the review 
response. 

23 January 2017 Commissioner invited SG to provide detailed comments in 
response to the substantive appeal by 6 February. 

6 February 2017 FOI Unit submitted detailed comments to Commissioner. 

14 March 2017 Decision issued by Commissioner 

 The Commissioner concluded that the Ministers had been right to 
tell the requester that the information sought was not held. 
 
However, the Commissioner expressed surprise at the apparent lack 
of record keeping in this case. 
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The Commissioner also noted the failure to respond to the request 
and the review request within the timescales allowed. 

 

Potential matters for discussion 

 Causes of the delays in responding to the request and request for review 

 The changing nature of the clearance process, with additional steps being added 

 The impact of arranging a comms handling strategy on issuing the response 

FOI/16/01014 

Details of the case 

Name of requester [redacted], STV 

Date of request 1 July 2016 

Directorate External Affairs 

Lead official [redacted] 

Stage concluded Request 

 
Timeline 

Date Event 

1 July 2016 Request received 

 Request for all briefing documents prepared for the First Minister for 
her trip to Brussels to meet European Union officials and various 
MEPs. 

21 July 2016 Case handler sent draft response to special advisers. 

21 July 2016 Katy Bowman responded to case handler suggesting that redaction 
was too extensive, particularly as much of the material was already 
in the public domain.  Case handler invited to reconsider extent of 
redactions. 

28 July 2016 Case handler adjusted redactions in response to those comments, 
identifying that personal data and two other matters should continue 
to be redacted. 

29 July 2016 20 day deadline for responding to the request 

29 July 2016 Katy Bowman further adjusted redactions and indicated she would 
discuss with Liz Lloyd. 

1 August 2016 Liz Lloyd suggested more extensive redactions, arguing that the 
proposed approach would set a poor precedent for future FOI 
requests about diplomatic initiatives. 

1 August 2016 FOI Unit provided advice to special advisers and case handler on 
application of exemptions, suggesting that sensitive material would 
have to be expressly identified and indicating potential exemptions 
that might be applied. FOI Unit also noted that the response would 
not set a precedent in the Commissioner’s eyes. 

1 August 2016 Liz Lloyd responded to FOI Unit: 
 

[redacted] 
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1 August 2016 FOI Unit provided further advice on that proposed approach: 
 

[redacted] 

1 August 2016 Liz Lloyd confirmed she was content to proceed on that basis. 

2 August 2016 Case handler revised draft response accordingly and sent it to Liz 
Lloyd. 

3 August 2016 Special advisers’ private office confirmed Liz Lloyd was content. 

4 August 2016 Case handler sought final views from FOI Unit on revised draft and 
FOI Unit confirmed that it was. 

5 August 2016 Case handler sent response to FM Comms for issue. 

5 August 2016 Comms advised that they were waiting for a related request from the 
same requester to be cleared so that the two requests could issue 
together. 

11 August 2016 Case handler contacted Katy Bowman to advise that the requester 
had submitted duplicate requests, and that she understood that this 
request was still awaiting clearance from FM. 

12 August 2016 Katy Bowman sought update from FM’s private office. 

19 August 2016 FM’s private office advised that FM had cleared the response. 

22 August 2016 FM Comms asked case handler for another copy of the response to 
issue it. 

22 August 2016 Response sent to requester 

 

Potential matters for discussion 

 Causes of the delay in issuing the response 

 The differing approaches taken to applying exemptions 

FOI/16/01414 

Details of the case 

Name of requester [redacted], Sputnik News (formerly Russia Today) 

Date of request 26 September 2016 

Directorate Digital 

Lead official [redacted] 

Stage concluded Request 

 
Timeline 

Date Event 

26 September 
2016 

Request received 

 Request for information about the total number of security incidents, 
not including IT breaches, that have taken place at Scottish 
Government premises since 2006. 

6 October 2016 Corporate Comms contacted case handler about related media 
enquiries and FOI requests. Comms asked the case handler to send 
a draft response to Comms, who would forward to special advisers 
for clearance. 
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6 October 2016 Case handler prepared draft response and sent it to Corporate 
Comms on 6 October. 

6 October 2016 Corporate Comms sent draft response to special advisers. 

24 October 2016 Corporate Comms contacted case handler indicating that they 
disagreed with the proposed approach and requesting special 
advisers’ comments. 

24 October 2016 Case handler advised that the proposed approach was consistent 
with past responses to similar requests. 

25 October 2016 Liz Lloyd requested sight of information previously issued on security 
breaches. 

6 December 2016 Corporate Comms requested an update, indicating that they had 
seen nothing on the subject since 25 October. 

6 December 2016 PS/Special advisers advised that the draft response was with the 
case handler for redrafting, as Liz Lloyd and Katy Bowman had 
asked for changes to be made to set the information in context. 

6 December 2016 Corporate Comms asked case handler to confirm that the changes 
were being made. 

6 December 2016 Case handler expressed concerns that the changes requested 
meant the response was not in line with the initial request. 

20 December 2016 Case handler was asked for further update; responded that he was 
having trouble communicating with special advisers and that 
calls/emails were not being responded to. 

20 December 2016 Case handler updated his deputy director as follows: 
 

“[Comms] has indicated that the response cannot be sent out 
until SPADs authorise it, so I need to wait until tomorrow when 
I can talk to the person dealing with the case is back in the 
office.” 

20 December 2016 Deputy director responded, copying Corporate Comms: 
 

“I’m assuming that new guidance must have issued from FOI 
Unit if FOI responses need authorisation by SpAds. The 
flowchart I’ve got (below) says that comments should be 
requested, but not that SpAds should make the decision – and 
that was certainly the precedent when FOI Unit sat with me. 
 
As the Information Asset Owner for the information being 
requested, not only is this FOI substantially late, but I’ve also 
determined that doing the additional work requested by 
SpAds would (a) take the FOI request over the threshold on a 
cost basis; and (b) provide unnecessary information that the 
requestor has not asked for. 
 
If we can’t reach any agreement with SpAds tomorrow then I 
think we’re forced to put this up to DG Communities for 
decision.” 

20 December 2016 Corporate Comms clarified that they were advising that special 
adviser clearance was required, and that they would not recommend 
issuing without it. 

20 and 21 
December 2016 

FOI Unit provided advice to deputy director and Corporate Comms, 
clarifying their respective positions and suggesting that a draft be put 
to special advisers as requested. 

29 December 2016 Case handler revised draft response. 
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4 January 2017 Response sent to requester 

 

Potential matters for discussion 

 Causes of the delay in responding to the request, particularly between October and 
December 

 Confusion about the respective roles of the case handler, Corporate Comms and the 
special advisers 

Conclusion 

5. You are invited to note the information in this minute. 

 
[redacted] 
FOI Unit 
[redacted] 17 May 2018 
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Copy List:  
For 

Action 
For 

Comments 

For Information 

Portfolio 
Interest 

Constit 
Interest 

General 
Awareness 

      

 

 
DG Organisational Development and Operations  
DG Constitution and External Affairs 
Barbara Allison 
David Rogers  
Karen Watt 
Ian Davidson 

[redacted] 
[redacted] 
Katy Bowman 
Stuart Nicolson 
John Somers 

[redacted] 
[redacted] 

 
 

 


